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Executive Summary 




Principal Findings 




International Organizations Three international organisations have liken initiatives lo improve 
Are Working to Improve information sharing among the regulators of various countries. The 

Information Sharing Inlemattonal Organization of Securities Comniissions, with more than 60 

S countries represented, has created a group to work on uifbrmarlon-sharini 

issues and has issued principles fur information sharing. The Federation 
Internationale des Bourses de Valeurs, an association of securities 



information-sharing arrangements with their foreign counterparts. (See pp. 
29-32.) 






(See pp. 47-48.) 




that regulators must have the political win and the legal authority to 
cooperate, SEC said (hat regulators worldwide are committed to breaking 
down the remaining barriers to cooperation, cm: generally agrees with the 
report and notes that it has been asking Congress for the legislative 
authority embodied in the c.ui recommendation sinrc January 1689. arc 
said that it is committed to working with Congress In completing CSTC's 
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Introduction 



International securities and futures tradlrtg has grown tnjrien<knniy In 
recent years. Many different foreign-based Investment products are now 

other countries. This growth has increased the potential for abusive 
practices, such as fraud, insider trading, and market manipulation. 1 Today, 
these illegal or Improper activities can be more readily perpetrated by 
Individuals operating outside the territorial Jurisdiction of the country 
whose markets are being abused. When such conduct originates outside 
U.S. boundaries, such abusive practices are more difficult to investigate 
and prosecute. As a result, regulatory authorities such as the U.S. 
Securities and Exchange Commission (sec), the Commodity Futures 
Trading Commission (CFTC), and various sclf-rcgulatoiy org a n izat ions 
(stay which are responsible for, among other things, protecting investors 
and ensuring efficient, lair, and orderly markets, must increasingly depend 
on information sharing with their foreign counterparts In order to fully 
Investigate and prosecute abusive practices. 



Internationalization of 
Securities and Futures 
Markets Has 
increased the Need 
for Transnational 
Information Sharing 





them analyze the transactions related to suspicious activity, which may 
Include documenting that certain Individuals were Involved In an illegal 
activity. In addition, an enforcement-related request may seek accounting 
records of foreign subsidiaries oT corporations to ensure that proper 
disclosure hss been made to the requesting country's Investors. 



Compliance Information Ccjnpllance InformaJlon is needed to ensure the financial and operational 
stability of market participants. A regulatory authority may request (!) 
compliance Information when considering an application by a foreign 
individual or firm to conduct securities or futures business in the 
requesting authority's country," (2) initial and periodic data regarding a 
firm's compliance with capital adequacy and other financial requirements, 
and (3} data regarding the financial health of parents or subsidlarfea of the 
regulated entity and limely notification of any significant problem with 



In part, on the ability of U.S. regulators to 
from foreign regulators and firms. For example, CFTC may allow foreign 
firms that solicit and accept orders from U.S. customers for foreign futun 
and securities transactions to follow the regulations of their home countt 
~J.5. regulations would depend on cfic obtaining 



er protection pu 



to help detect a niartet participant who is using nonpublic information or 
attempting to corner or squeeze the market for a particular product;' it can 
also be used to detect potential lntermarket trading abuses, eapedalfy 



-..•.■m-iii.-- .■■].,! fuiijf.-.- i.^i]l,ii.>rs. L:-.'liL.:i[ii; lf-regu]ators and their 
foreign counterparts. Specifically, the Chairman asked us to 
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lin foreign-based 

evidence from third parlies once they have filed a lawsuit. 7 The Hague 
Convention, which has been signed by many countries since being opened 
for signature rn lfiTO, creates procedures for obtaining evidence locau ' 



iot apply to criminal proceedings- Under the Hague 
Convention, regulators may try to obtain foreigrtbased evidence through 
evidence gathering by a U.S. consular official or private a 
through letters of request issued by a judicial authority. W 
' ' ce abroad following then 
"on from the to 



laU^.cc 

Judicial authority requesting information" However, the information that 

limited. ForeiamplB, a person who is served with a letter of request may 
refuse to provide the requested evidence If that person has a privilege or 
" se under the laws of the foreign country. This refusal may 




to review the Ministry 




addition, they may, in some cases, be able to obtain confidential 
Information Infomially, especially when the information Is needed for 
background purposes only. U.S. officials also may informally provide their 
foreign counterparts with U.S.-based information even in the absence of a 
formal infonnation-sharing agreement 



According to both U.S. and foreign officials, successful informal 
information sharing depends on well-developed working relation. 




informally, in these cases, a more formal information-sharing method Is 



Formal Agreements While formal Information-sharing agreements between regulatory officials 

Facilitate Information generally only conflrm an Intent to cooperate, these agreements can help 

Sharing facilitate the information-sharing process, particularly when officials need 

' ' nonpublic foreign-based information. Both U.S. and foreign officials told 

us that formal agreements provide a predictable method for sharing 

" il information. Generally, these agreements contain specific 



and how the Information may be used. Moreover, formal agreements help 



U.S. and foreign regulators said that they are concerned about preserving 
the confidentiality of any nonpubbc information they share with their 
foreign counterparts. Therefore, they often Include provisions in formal 
information-sljarin£ agreements regarding die possible uses of tile 
Information shared and the extent to which it must be kept confidential. 
For example, most of sac's Information-sharing agreements contain 
provisions that limit the use of information shared with foreign authorities 
Investigating and prosecuting suspected violations of the requestors' 
securities laws. SEC may require that foreign regulators notify it if the 
snared information is to be used in a mariner other than that specified In 
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sometimes disparate legal and regulatory systems. International 
organizations also help promote Information-sharing activities by 
proposing guidelines on various regulatory issues. U.S. regulators have 
assumed lead roles in these organizations, and sec, In particular, has 
worked through these organizations and directly with Its foreign 





TI ^ nnH PYirnion sec has also assumed a Lead role in helping to improve information sharing 

U.B. ttllU rUiei^L ^ swkb]Sdome3tic to ^ ^ working with foreign officials tt) 

btatUtOiy L-liangeS seek similar changes in their laws. 1 SEC officials worked directly with their 

AlSO Have Advanced foreign counterparts and through International organizations to promote 

Information Sharing m^^ut^ 




suspected violation; of the foreign country's securities laws.' In 
determining whether to conduct such investigations, sec must cc 



10, in November 1B90, sec obtained a legal exception to certain 
provisions of the U.S. Freedom of Information Act (ran), snowing it to 
protect informauon received from a foreign counterpart from being 
released.* Under the terms of its exception, SEC cannot be compelled under 
row to disclose records obtained from a foreign authority if the public 
" ' ire of such records would he contrary to the law applicable to the 



ch enable them to more fully gather an 
!, the securities and futures regulatory 
France, the United Kingdom, and the Canadian province of British 
hority to conduct 
is at the request of foreign 
I ■■ ■ 
pn proposed hi IE 




the authority to communicate information to officials of foreign states, 

itees of secrecy. These additional powers 
lie the French blocking statute in order to 




The Insider trading di! 
designate a competent authority to Implement the directive's provisions. 
This requirement has promoted, in part, the establishment of a new 
national regulatory authority In Luxembourg responsible for supervising 

es and futures markets. 11 The creation of this re; 
provides U.! 




EC and the European Free Trade Association, a trading bloc consisting 



in Free Trade Association co 
ic legislation, including securities-related 




In September ISM, the Commission of the European Communities and BBC 
signed a joint statement on establishing Unproved cooperation. In this 
statement, the Commission of the European Communities and sec agreed 
lo work together la facilitate the exchange of information and the 
provision of mutual assistance between BBC and the relevant national 



Impediments to Information Sharing Still 
Exist 



Unsatisfied 
Information Needs 
Can Adversely Affect 
Regulatory Oversight 



SEC and mc officials told us they are generally satisfied wi 
relationships and Information-sharing an 

Similarly, many officials of the foreign regulatory organizations wi 
contacted generally expressed satisfaction with tin 

Nevertheless, the Inability of U.S. and foreign regulators to 
Information they need can adversely aflect their ability to ca. 
legislative mandate to protect investors and en 
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regulators. This provision recently prevented Hong Kong authorities from 
providing SEC with information on the Identity of a bank accoint co-owner, 
sec needed this information for an investigation of possible insider trading 
involving transactions made from Una account. 



Some Regulators Lack National regulators in Severn] countries we visited lack the authority to 

Authority to Obtain some or all of the information that may be requested by U.S. or 

RpiniPsT ec] Information foreign regulators. National regulators In Australia, 6 Hong Kong, 

Luxembourg, the Netherlands, 1 Singapore, 1 and the Republic of China lack 
the legal authority to perform investigations or to compel itrJontiarion on 
behalf of a foreign regulator. 

in the United States, CFTC also lacks the authority to compel information 
not already in its possession solely at the request of a foreign counterpart 
and without regard to whether the request involves a violation of U.S. law.* 
cftc officials said that making this authority available to cm might Induce 
foreign authorities who also do not have the power to Investigate 
violations of VS. Ibws, where such actiuna do not violate their own laws, 
to seek such authority. The authority would also help avoid the complex 
and time-consunung jurisdictional and procedural issues that almost 
Inevitably arise when investigations cross national boundaries. The 
availability of such assistance could serve as a deterrent to those who 
would attempt to effect wrongdoing In U.S. futures markets from a foreign 
jurisdiction that had agreed to provide asslstan™ to crrt According to 
cftc, persons subject to such an Investigation would be entitled to all the 




Information-Sharing proceedings. For example, in two cases from France involving possible 

Insider trading or slock fraud, sec sought information related to activities 
that were the subject of criminal proceedings In both cases, It waa not 
possible for the French prosecutor to provide the information requested 
as unable to obtain (he 



Inability to Ensure The Inability of a regulator to protect the confidentiality of shared 

information may preclude that regulator from obtaining Information from 
Information Flow a counterpart. ij™d^tr^^aruil^™bmg^rl^ for instance, 

with another country's regulator, will be safeguarded In order for mutual 
assistance among regulators to work effectively. 

In the United States, CFTC has limited abibty to assure the confidentiality of 
information provided to it by foreign regulators." Specifically, CFTC does 
not have as broad a legislative protection from disclosure under the 
provisions of poia as has been granted to sec Moreover, sec Is able to 
prevent disclosures of confidential information received from foreign 
authorities under third-parly subpoenas. 

Hie laws of some foreign jurisdictions preclude their authorities from 
entering into informatiotvdharing agreements unless they can be assured 
that protections of confidentiality similar to those of their home country 
are available. For example, foreign authorities have expressed concern 
about the effect of roiA on information they supply to U.S. regulators. 
Because cftc lacks these protections, the French COB Is unable to provide 
CFTC confidential Information, arc's lack of authority to sufficiently 
protect the confidentiality of shared Information has prevented the 
nnaliiation of thn enforcement Worrruitlon^haimg agreement with coo. 



Dual-Criminality 
Requirements limit the 
Scope of Inquiries 




as long as the investigation may lead 



U.S. Regulators Lack 
Other Legal 
Authorities That 
Could Facilitate 
Information Sharing 



[n addition to one's lack of legal authority to obtain Information solely on 
behalf of foreign regulators and fully protect the confidentiality of shared 
information, rare lacks another information-sharing authority that has 

lir.ji 111 '.T-T ' [LL>[ k;ivi: Li;^ S'xplR'L- k&'-i nulh'irl'.y U' 

provide nonpublic inforn ■ ■ ■ - ■ 



sbos that are, with fen exceptions 

concerned because It j 
the inf ormatiort. . 
channels of communication 



authorize rare include provisions for 
granting cftc the authorities discussed earlier. CPTC first requested 
enhanced legislative authority in January 1989. According to cftc officials, 
receipt of these legal authorities is integral to eric's ability to exercise 
proper supervisory controls over U.S. futures markets that are becoming 
increasingly international. In particular, CFTC officials sajd that their lack 
of authority to obtain information on behalf of foreign regulators and 
protect the confidentiality of shared information is preventing them from 

agreements with foreign counterparts. The OnaUzstion of CFTC 5 




og the proceeds of Ihe trade before It obtains sufficient evidence 
KurtUes violation. UIS. regulators do 
is located In the United Sums at the 



US law 1 

themselves to Ihe objective of freezing us 
authority, a U.S. court may not be persuaded to impose a freeze. In the 
absence of a treaty, freezing assets in even more doubtful As table L4 In 



■ th the Unhed Stales. U.S. Department of Justice of. 

y to assist foreign authorities by freezing a 

ness of foreign authorities to requests fron 



es and futures scope we considered in our review, we did not 



i::h3|;r,:r 



Conclusions and Recommendations 




SEC and CPTC generally agree with this report SBC says It has made a 
. .. ... substantial conurdtmem to fostering meaningful cooperative relationships 

and OUT Evaluation with securities regulators around the world, sec also says Its counterparts 

have signed HOUs and obtained authorities that enhance their ability to 
share Information internationally. (See app. Ill) cftc says (tasked for 
enhanced International enforcement authority in January 1989 as pan of 
its reauthorization process and that It is committed to working with 
Congress in completing the reauthorization hills so that this and other 
Important regulairny issues can be resolved (see app. IV), 



U.S. Government and Regulator 
Cross-Border Agreements 
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Switzerland Regulator 

Federal Banking Commission 

Exchange 

Swiss Options and Financial Futures Exchange 
Other 

Federal Department of Foreign Affairs 
Federal Office for Police Matters 
Swiss Bankers Association 



es and Futures Authority 



United States 





New York Cotton Exchange 
New York Futures Exchange 
New York Slock Exchange 
Pacific Stock Exchange 
Philadelphia Board of Trade 



Department of Justice 
Intermarket Surveillance Group 



Lions Commlsalon of the European Communities 

International Organization of Securities Commissions 



Comments From the Securities and 
Exchange Commission 




Comments From the Commodity Futures 
Trading Commission 
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